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ADDENDUM TO HORSE CREEK HILLS MAJOR SUBDIVISION STAFF REPORT 
 

NEW INFORMATION BEFORE THE PLANNING BOARD 
 

DATE:  February 17, 2022 

 
 
To: Broadwater County Planning Board 

From: Nichole Brown, Broadwater County Community Development Director 

Subject: New Information for Public Hearing Before Planning Board to be Held on 

 March 2, 2022. 
 
SUBDIVIDER: 71 Ranch, LP 

40 71 Ranch Lane 

Martinsdale, MT 59053 

 

SUBDIVIDER’S REPRESENTATIVE:  Allied Engineering Services, Inc. 

      32 Discovery Drive 

      Bozeman, MT 59718 
 
 

LEGAL DESCRIPTION:  Situated in Section 31, Township 9 North, Range 2 East, Broadwater 

County, Montana 
 
GENERAL LOCATION:  The proposed subdivision is located off of Lower Confederate Road, 

approximately eighteen and one half (18.5) miles northeast of Townsend, Montana. 

 

NEW INFORMATION ANALYSIS BY THE BROADWATER COUNTY  

COMMISSION:  

 

Section 76-3-615, MCA governs the consideration of new information presented during the 

review of a subdivision application.  On January 19, 2021, the Broadwater County Commission 

during a duly noticed public meeting was informed of documents presented as a part of this 

subdivision after the last public hearing before the Broadwater County Planning Board.  The 

Broadwater County Commission determined that these documents constitute new information 

regarding this subdivision application that had not been considered at a public hearing before the 

Broadwater County Planning Board.  Pursuant to the 2012 Broadwater County Subdivision 

Regulations, Section II-D.1.f., the Broadwater County Planning Board holds the only public 

hearings on subdivisions.  The Broadwater County Commission then passed a motion that 

directed the Broadwater County Planning Board to schedule a subsequent public hearing for 

consideration of only the new information that may have an impact on the findings and 

conclusions that the governing body will rely upon in making its decision on the proposed 

subdivision. 

  

Pursuant to Section 76-3-615(4), if a public hearing is directed to be held, the 60-working-day 

review period required is suspended and the new hearing must be noticed and held within 45 

days of the governing body's determination to schedule a new hearing. After the new public 
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hearing, the working-day time limit resumes for the Broadwater County Commission to review 

the subdivision application and make a determination.  The Broadwater County Commission 

must make a determination on this subdivision application by March 16, 2022. 

 

ATTACHMENTS: A.  Cultural Resource Study Dated November 7, 2021 

B.  Amended Subdivision Application Submitted November 29, 

2021 

 C.  Phasing Plan Dated November 29, 2021 

 D.  Weed Plan Dated January 26, 2022 

 E.  Water Usage Summary Dated November 29, 2021 

 F.  DEQ Applications Dated June of 2020 

 

 

NEW INFORMATION: 

 

The new information/documents submitted as part of this subdivision application process since 

the last Broadwater County Planning Board public hearing on October 27, 2021, are discussed 

in this Addendum to the Staff Report.  Recommended findings of fact as they related to the 

primary review criteria and conditions to mitigate the impacts of the findings of fact are set forth 

in each section for the Broadwater County Planning Board’s consideration, as well as an analysis 

of the 2003 Broadwater County Growth Policy.  The Broadwater County Planning Board will 

also have to analyze public comment received during the public hearing to determine if the public 

comment is relevant, and if so, whether the public comment requires new/additional findings of 

fact and conditions to mitigate the impacts of those findings of fact.  Only public comment on 

the new information can be heard by the Broadwater County Planning Board during the 

public hearing.  (Section 76-3-615(2)(b), MCA). The Broadwater Planning Board is required 

to submit public comments on water and sanitation in its recommendations to the 

Broadwater County Commission.  (2012 Broadwater County Subdivision Regulations II-D-

1.h.5). 

 

A.  NEW INFORMATION – CULTURAL RESOURCE INVESTIGATION STUDY 

 

1.  SUMMARY:  Cultural Resources were discussed in the Staff Report originally 

submitted to the Planning Board under IMPACTS ON NATURAL ENVIRONMENT.  The Staff 

Report stated: 

 

A letter was received from the Montana Historical Society (MHS) on November 5, 2019, and 

updated on November 7, 2021, to determine if there are any known historical, cultural or 

archaeological sites which may be affected by the proposed development.  According to Damon 

Murdo, MHS Cultural Records Manager, there have been three (3) previously recorded sites 

within the designated area.  Those sites are identified as the Confederate Gulch Wildlife 

Improvement Project, the Archaeology of the Canyon Ferry Region, and a cultural resource 

inventory for a shoreline stabilization project for Beaver Creek and Confederate Bays.  It is 

presumed that these previously recorded sites should not be negatively impacted by future 

homesites on this property.   
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Based on the above and a finding that there were no impacts, no condition of approval was 

suggested.  However, during public comment at the public hearings before the Broadwater 

County Planning Board on September 29, 2021 and October 27, 2021, the public commented 

that a full Cultural Resource Investigation Study was warranted on the subdivision property.  On 

November 7, 2021, Allied Engineering submitted the attached Cultural Resource Investigation 

Study prepared by GCM Services, Inc. of Butte Montana. 

 

2.  DEFINITION OF NATURAL ENVIRONMENT:  Consider impacts on the physical 

conditions which exist within a given area, including land, air, water, mineral, flora, fauna, 

sound, light, and objects of historic and aesthetic significance.  2012 Broadwater County 

Subdivision Regulations Appendix A, Definition 81.  

 

3. COMPLIANCE WITH 2003 GROWTH POLICY: The only applicable language in the 

2003 Growth Policy regarding cultural sites is under Goal 5 for recreation which relates to 

encouraging quality commercial recreational developments, but also promotes protection of 

natural resources and the rights of individuals.  Under that goal, the policy is to retain or promote 

public access to cultural areas including geologic, scenic and historical sites.  This goal is not 

applicable to this subdivision application as the subdivision is not for recreational purposes.   

 

4.  ANALYSIS:  The November 7, 2021 Cultural Resource Investigation Study found the 

remains of a ditch possibly 24BW1074, a homestead/farmstead and a broken projectile point.   

 

The homestead consists of foundations made of concrete and local aggregate cobbles, 

scattered lumber and a few farm implements.  It appears to be a 1920s-1930s occupation. 

No standing structures remain and the county road bisects the site. The homestead location 

is on a 164–acre parcel patented by John Thomas in 1876, Bureau of Land Management 

serial number MTMTAA 001114 (GLO), but the farmstead remains clearly postdate that 

filing by about 50 years. Additional research would be required to assign a name to the 

homestead remains. 

 

The ditch, possibly 24BW1074, is no longer in use. It was a private, local system that 

diverted water from Horse Creek through the homestead site to irrigate a few acres before 

returning to the Missouri River.  The ditch disappears into Canyon Ferry Reservoir a few 

hundred yards from the homestead. The length of the ditch from point of diversion to the 

reservoir is about 3200 feet (1066 yards). 

 

One broken projectile point of probable Late Archaic affiliation (3,500 years before present 

(BP) to 1,800 years BP) was observed but not collected.  It is a side notched style, made of 

mottled pink quartzite. 

 

The Report concludes that none of the cultural resources located meet the criteria required for 

eligibility to the National Register of Historic Places.  None of the cultural resources located 

possess unique or exceptional cultural or intrinsic values, and none of the sites possess potential 

for further scientific research.  The Report further concludes that the proposed Horse Creek Hills 

subdivision would not impact any important or significant cultural (archaeological, historical or 

paleontological) resources. 
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5.  SUGGESTED FINDING:  While the remains of an old ditch, an old homestead/ 

farmstead and a broken projectile were found on the property, no important or significant 

cultural resources were identified on the subdivision property.  (Source Cultural Resource 

Study). 

 

6.  SUGGESTED CONDITIONS:  None. 

 

7.  CONCLUSION:  There are no cultural resources impacts from the proposed subdivision 

and no new conditions for preliminary plat approval are required.   

 

B.    NEW INFORMATION – AMENDED SUBDIVISION APPLICATION 

 

1.  SUMMARY:  On November 29, 2021 Allied Engineering submitted an Amended 

Subdivision Application.  The changes on the Amended Application are depicted as follows: 

 

 
 

The Environmental Assessment dated August 2020, the DEQ applications attached to this 

Addendum and other information submitted with the Horse Creek Hills Subdivision stated that 
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the water source for the subdivision would be by individual exempt water wells.  The change to 

individual wells appears to be a correction of an error in the original application.  The Staff 

Report submitted to the Planning Board stated: 

 

WATER SUPPLY: 

 

The proposed subdivision is not within the service area of a public water 

system.  The proposed lots will be served by individual on-site water wells, 

drilled into each lot, according to the Amended Application.  Each phase of the 

phased development will have a combined estimated total domestic volume of 

use of 10-acre feet/year.  The use of these exempt wells is subject to review and 

approval by the DNRC and DEQ.   

 

Well Log data in the vicinity of the subdivision was provided in the preliminary 

plat application.  Average depth of the wells is one-hundred seventy-four (174) 

feet deep and static water level averages ninety-two (92) feet.  Yield average is 

ninety-three (93) gallons per minute. 

 

While the total acreage of the subdivision has been increased to 442 acres from 435 acres, no 

changes in the acreage of the lots in the proposed subdivision, including all four phases, have 

changed.  This correction appears to be a correction to a mathematical error in the original 

application.  Further, the total acreage in streets or roads has decreased from 101 acres to 23 

acres and the Amended Application notes that only 23 acres of roads are public easements.  As 

the subdivision lots are encumbered by the public easements and the public easements are not 

separate lots within the subdivision, again there has been no change to the acreage of the lots in 

the subdivision.  This correction also appears to be a correction to a mathematical error in the 

original application.  The Staff Report submitted to the Planning Board stated: 

 

DESCRIPTION 

 
PROPOSAL: 

The developer intends to create forty-one (41) lots from an existing 319.82-acre parcel.  Lots 

range in size from 5.35 to 31.77 acres.  Parkland is proposed and shown on the preliminary plat 

as consisting of 14.18 acres.  Thirty-nine (39) lots are being submitted for review as residential 

lots and two (2) lots are proposed for commercial or industrial use.  The required preliminary 

review fee of $8,560.00 has been paid. 

 

2.  ANALYSIS:  The corrections in the Amended Application appear to be corrections of 

mathematical and other inaccuracies in the original Application.  Thus, none of the primary 

review criteria in the 2012 Broadwater County Subdivision Regulations are impacted and neither 

are the provisions of the 2003 Broadwater County Growth Policy.  However, the Staff Report 

will need to be amended under DESCRIPTION, PROPOSAL to reflect that the subdivision is a 

442 acre parcel. 

 

3.  SUGGESTED FINDING:  The corrections in the Amended Application correct 

mathematical and other inaccuracies in the original Application but do not affect the original 



6 
 

analysis of the primary review criteria in the 2012 Broadwater County Subdivision Regulations 

or the analysis under the 2003 Growth Policy.  The DESCRIPTION in the Staff Report should 

be amended to correct the total acreage for the subdivision.  (Source Amended Application). 

 

4.  SUGGESTED CONDITIONS:  None. 

 

5.  CONCLUSION:  There are no impacts from the corrections in the Amended Application  

and no new conditions for preliminary plat approval are required.   

 

 

C.  NEW INFORMATION – PHASING PLAN 

 

1.  SUMMARY:  In 2017 the Montana State Legislature enacted a phased development 

statute.  Section 76-3-618, MCA states, in part, as follows: 

 

(1) A subdivider applying for phased development review shall submit with the phased 

development application an overall phased development preliminary plat on which 

independent platted development phases must be presented. The phased development 

application must contain the information required pursuant to parts 5 and 6 of this 

chapter for all phases of a development and a schedule for when the subdivider 

plans to submit for review each phase of the development. The subdivider may 

change the schedule for review of each phase of the development upon approval of 

the governing body after a public hearing as provided in subsection (4) if the change 

does not negate conditions of approval or otherwise adversely affect public health, 

safety, and welfare.  (emphasis added).  
(2) Except as otherwise provided by this section, the phased development application 

must be reviewed in conformity with parts 5 and 6 of this chapter. In addition, each 

phase of the phased development must be reviewed as provided in subsection (4). 

(3) The governing body may approve phased developments that extend beyond the time 

limits set forth in 76-3-610 but all phases of the phased development must be 

submitted for review and approved, conditionally approved, or denied within 20 years 

of the date the overall phased development preliminary plat is approved by the 

governing body. 

(4) Prior to the commencement of each phase, the subdivider shall provide written notice 

to the governing body. The governing body shall hold a public hearing pursuant to 

76-3-605(3) within 30 working days after receipt of the written notice from the 

subdivider. After the hearing, the governing body shall determine whether any 

changed primary criteria impacts or new information exists that creates new 

potentially significant adverse impacts for the phase or phases. Notwithstanding the 

provisions of 76-3-610(2), the governing body shall issue supplemental written 

findings of fact within 20 working days of the hearing and may impose necessary, 

additional conditions to minimize potentially significant adverse impacts identified in 

the review of each phase of the development for changed primary criteria impacts or 

new information. Any additional conditions must be met before final plat approval for 

each particular phase and the approval in accordance with 76-3-611 is in force for not 

more than 3 calendar years or less than 1 calendar year within the maximum 



7 
 

timeframe provided in subsection (3). 

(5) The governing body may impose a reasonable periodic fee for the review under 

subsection (4) of the phases in the phased development. 

 

 

While the application contained an overall phased development preliminary plat and individual 

plats for each phase, there was not a schedule for when the subdivider plans to submit for review  

each phase of the development.  As it was not clear in the original Staff Report provided to the 

Planning Board and to the public that this subdivision was a phased subdivision, with four 

distinct phases, Broadwater County asked the subdivider to submit the schedule for the phased 

plan.   

 

2.  PRIMARY REVIEW CRITERIA:  As phased subdivisions are reviewed as any other 

subdivision for the primary review criteria, no changes to the primary review criteria analysis for 

the subdivision is required. 

 

3. COMPLIANCE WITH 2003 GROWTH POLICY: The 2003 Broadwater County Growth 

Policy does not address phased subdivisions. 

 

4.  ANALYSIS:  As Horse Creek Hills is a phased subdivision, additional conditions will 

need to be imposed in accordance with Section 76-3-618, MCA. 

 

5.  SUGGESTED ADDITIONAL LANGUAGE UNDER DESCRIPTION IN STAFF 

REPORT:  Horse Creek Hills is a four phase subdivision.  The phases are as follows: 

 

a. Horse Creek Hills Subdivision 1, consisting of twelve (12) lots on approximately 117.98 

acres. This includes Lots 1-12, including one ( l) commercial lot, and eleven (11) 

residential lots. Anticipated Final Plat Application ~June 2022. Proposed Final Plat 

Recording is ~August 2021 . (Anticipated Phase 1build-out is approximately 2 years). 

b. Horse Creek Hills Subdivision 2, consisting of eleven (11) lots on approximately 92.05 

acres. This includes Lots 13-16 and Lots 20-26, including eleven (11) residential lots. 

Anticipate Final Plat Application - June 2024. Proposed Final Plat Recording is - August 

2024. (Anticipated Phase 2 build-out is approximately 2 years).   

c. Horse Creek Hills Subdivision 3, consisting of eleven (11) lots on approximately 119.59 

acres. This includes Lots 17-19 and Lots 27-34, including eleven (11) residential lots. 

Anticipate Final Plat Application -June 2026. Proposed Final Plat Recording is ~August 

2026. (Anticipated Phase 2 build-out is approximately 2 years).   

d. Horse Creek Hills Subdivision 4, consisting of seven (7) lots, plus Open Space, on 

approximately112.38 acres. This includes Lots 35-41, including one (1) commercial lot, 

and six (6) residential lots. Anticipate Final Plat Application ~June 2022. Proposed Final 

Plat Recording is - August 2021. (Anticipated Phase 1 build-out is approximately 2 

years). (Source  for a.-d. Phasing Plan). 
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6.  SUGGESTED CONDITIONS:   

 

• This preliminary plat approval shall be for four (4) phases and shall be in force for 

a maximum of six (6) calendar years.  Prior to submitting the final plat application 

for each phase, the subdivider, its successors and assigns shall provide written 

notice to the Broadwater County Commission.  The Broadwater County 

Commission shall hold a public hearing pursuant to 76-3-605(3) within 30 

working days after receipt of the written notice from the subdivider.  After the 

hearing, the Broadwater County Commission shall determine whether any 

changed primary criteria impacts, or new information exists that creates new 

potentially significant adverse impacts for each phase or phases. (Section 76-3-

617, MCA) 

 

• Notwithstanding the provisions of 76-3-610(2), the Broadwater County 

Commission shall issue supplemental written findings of fact within 20 working 

days of the hearing for each phase and may impose necessary, additional 

conditions to minimize potentially significant adverse impacts identified in the 

review of each phase of the subdivision for changed primary criteria impacts or 

new information. Any additional conditions must be met before final plat 

approval for each particular phase and the approval in accordance with 76-3-611 

is in force for not more than 3 calendar years or less than 1 calendar year within 

the 6- year timeframe. The Broadwater County Commission may impose a 

reasonable periodic fee for the review of each phase.  (Section 76-3-617 and -610, 

MCA) 

 

7.  CONCLUSION:  The suggested additional language in the Staff Report and conditions 

regarding the review of the phases addresses the Phasing Plan new information.     

 

D. NEW INFORMATION – WEED MANAGEMENT PLAN 

 

1.  SUMMARY:  The Staff Report provided to the Broadwater County Planning Board 

made the following statement: 

 

A Weed Management Plan will need to be approved by the Broadwater County 

Noxious Weed District to control and prevent the growth of noxious weeds.  The 

Subdivider will be responsible for adhering to the weed management plan until all 

lots are sold or the responsibility is turned over to a homeowners’ association. 

 

On December 3, 2021, the Weed District Board voted to reject the Subdivision Noxious Weed 

Management and Revegetation Plan submitted by Horse Creek Hills.  The reasons for the 

rejection were as follows: 

• The sensitive species section of the Plan needs to be completed before the plan is 

submitted to the Board for approval. 

• A new assessment and map need to be completed so as to accurately reflect the current 

size of the noxious weed infestations. ( The plan called for immediate treatment of noxious 
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weeds- no work was completed in 2020 or 2021) 

• The prevention methods need to be outlined before for the plan is submitted. 

• The plan calls for an on-site gravel pit. The Board needs a map showing its locations and 

what noxious weed species are in the area. The gravel pit also needs a weed management and 

revegetation plan. 

• A plat map with the Weed Certificate language and a project map of the overall noxious 

weed sizes and locations. 

 

The Weed District Board met on January 26, 2022 and reviewed the new Weed Management 

Plan submitted by the subdivider.  The Weed District Board recommended approval of the 

revised Weed Management Plan with conditions and with the understanding that the Weed 

Management Plan must be renegotiated every three (3) years.  The new Weed Management Plan 

states that no gravel will be sourced on the property. 

 

2.  DEFINITION OF NATURAL ENVIRONMENT:  Consider impacts on the physical 

conditions which exist within a given area, including land, air, water, mineral, flora, fauna, 

sound, light, and objects of historic and aesthetic significance.  2012 Broadwater County 

Subdivision Regulations Appendix A, Definition 81.  

 

3.  COMPLIANCE WITH 2003 GROWTH POLICY: Goal 3 under Growth and Land Use 

contains a policy statement that new developments must establish a weed management plan in 

coordination with the county weed board.  The definitions for Subdivision Review Criteria in the 

Growth Policy under Natural Environment includes that weed control measure must be proposed 

to prevent the proliferation of weed growth within the subdivision and on areas disturbed by 

construction.  The Weed Plan was prepared in coordination with the Broadwater County Weed 

Board and includes weed control measure to prevent the proliferation of weeds within the 

subdivision and on areas disturbed by construction and is in compliance with the goals and 

definitions of the 2003 Broadwater County Growth Policy.   

 

4.  ANALYSIS:  As the subdivision property has existing weeds and development of the 

property may result in additional weeds, weed control measures are needed to prevent the 

proliferation of weed growth within the subdivision and on area disturbed by construction. 

 

5.  SUGGESTED FINDING:    Noxious weeds currently exist on approximately 54 acres 

(as of 2020) on the subdivision which require treatment.  Construction activities may increase 

noxious weed infestations which will require appropriate treatment and reseeding.  Noxious 

weed infestation, roads and other disturbed areas will require annual monitoring for noxious 

weeds.  (Source Weed Plan). 

 

6.  SUGGESTED CONDITIONS:  The Staff Report provided to the Planning Board 

contains this recommend condition: 

 

Prior to any development and/or soil disturbance, a Weed Management Plan for the 

proposed development shall be submitted to the County Weed District for review and 
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approval.  All specifications and requirements of the approved plan shall be met. 

(Sections 76-3-102(5 and 6), 501(1), and 608(3)(a), MCA; Chapter IV-A 18, County 

Subdivision Regulations) 

 

Additional Recommended Conditions: 

• An initial site visit of the subdivision property by the Broadwater County Weed 

District shall be made by May 15, 2022. 

• Annual site visits shall be made to the subdivision property by the Broadwater 

County Weed District to ensure appropriate action is being taken.   

•  A covenant shall be filed with the final plat giving notice that each lot in the 

subdivision shall be maintained in a clean, attractive, and weed-free manner; 

noxious weeds must be pulled, sprayed or cut prior to seed maturity; and that 

the subdivision is subject to an approved Weed Management Plan with the 

Broadwater County Weed District. (Sections 76-3-102(5)-(6), 76-2-501(1), 

and 76-3-608(3)(a), MCA; Section IV-A 18, County Subdivision Regulations)   

 

7.  CONCLUSION:  With the addition of the recommended conditions, the impacts on the 

Natural Environment as to noxious weeds are mitigated. 

 

 

E. NEW INFORMATION – WATER USAGE SUMMARY AND OFFERED 

MITIGATION 

 

1.  SUMMARY:  A Water Usage Summary was submitted to Broadwater County on 

November 29, 2021 based on request from the public during the Public Hearings before the 

Broadwater County Planning Board.  While the summary may have based on previous 

documents submitted with the subdivision application, in the summary mitigations were offered 

by the subdivider which the public had not previously had an opportunity to comment on during 

a public hearing.  The summary states that Horse Creek Hills Subdivision may utilize up to 50 

acre-feet of water in total and that DNRC has provided preliminary letters of concurrence for the 

water usage through the use of exempt wells for the four phases.  Lot 41, a commercial lot, is 

over 20 acres and will be entitled to its own exempt well not exceeding 10 acre-feet of water per 

year. 

 

The letter further states that the subdivider is willing to require through covenants imposed on 

the subdivision that each lot install a water meter within the plumbing of individual water supply 

wells (typically in the utility room), and each lot shall keep track of total annual usage and report 

that information to the Homeowners Association for the subdivision.  The Homeowners 

Association would tabulate usage, which can be made available if requested by DNRC.  The 

letter further states that the subdivider is willing to put the corresponding maximum irrigated 

areas for each lot in the final covenants.   

 

The water usage per phase is as follows: 
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2.  DEFINITION OF PUBLIC HEALTH AND SAFETY:  The prevailing healthful, 

sanitary condition of well-being for the community at large. Conditions that relate to public 

health and safety include but are not limited to: disease control and prevention; emergency 

services; environmental health; flooding, fire or wildfire hazards, rock falls or landslides, 

unstable soils, steep slopes, and other natural hazards; high voltage lines or high pressure gas 

lines; and air or vehicular traffic safety hazards.  Broadwater County Subdivision Regulations, 
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Appendix A, Definition 95. 

 

3.  COMPLIANCE WITH 2003 GROWTH POLICY:  The definitions for Subdivision 

Review Criteria in the 2003 Growth Policy under Public Health and Safety are not compatible 

with water usage.  In the 2003 Growth Policy the definitions under Local Services are more 

appropriate to water usage and ask whether the subdivision will connect to a central water and 

sewer system, which is not applicable for this subdivision.  A further question is if the 

subdivision will use on-site water supply and sewage disposal, has Broadwater County and DEQ 

approved the sanitation plans.  The conditions of approval will require that DEQ approve water, 

wastewater, stormwater and solid waste for all lots under 20 acres.  The conditions of approval 

will require the Broadwater County Sanitarian will review water and wastewater for Lot 41 

which is over 20 acres.  With these conditions, the subdivision will be in conformance with the 

2003 Broadwater County Growth Policy. 

 

4.  ANALYSIS:  The Water Usage Table sets forth the use of water for each phase and 

notes that Lot 41, a commercial lot which is over 20 acres, is entitled to its own exempt well not 

to exceed 10 acre-feet of water.  The four phases using 10 acre-feet of water and Lot 41 with its 

own usage of 10 acre-feet of water equals the 50 acre-feet of water the subdivision plans to use.  

The Montana Department of Natural Resources has issued letters of preliminary approval of the 

of the water usage for each phase by exempt wells.  Lot 41 would apply for its own exempt well. 

 

5.  SUGGESTED FINDING:  Each phase of the subdivision shall not exceed total usage of 

10 acre-feet of water by exempt wells, with the addition of Lot 41, the commercial lot over 20 

acres, being entitled to its own exempt well limited to 10 acre-feet of water.  (Source Water 

Usage Summary). 

 

6.  SUGGESTED CONDITIONS:   

• A covenant shall be imposed on the final plat that each lot install a water meter within the 

plumbing of individual water supply wells/systems and each lot shall keep track of total 

annual usage and report that information to the Homeowners Association for the 

subdivision.  (Subdivider Offered Mitigation, Water Usage Summary) 

• A covenant shall be imposed on the final plat that the Homeowners Association shall 

tabulate usage by each phase of the subdivision on an annual basis and said information 

will be made available if requested by DNRC or Broadwater County.   (Subdivider 

Offered Mitigation, Water Usage Summary)  

• A covenant shall be imposed on the final plat that and in the covenants for the 

subdivision that will set forth the maximum irrigated areas for each lot.  (Section 76-3-

622(1)(e), MCA and Subdivider Offered Mitigation, Water Usage Summary) 

 

7.  CONCLUSION:  With the addition of the recommended conditions, the impacts on 

Local Services as to water availability are mitigated. 
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F. ADDITIONAL INFORMATION FOR PUBLIC COMMENT– MONTANA 

DEPARTMENT OF ENVIRONMENTAL QUALITY APPLICATIONS 

 

8.  SUMMARY:  The applications to the Montana Department of Environmental Quality 

(DEQ) for the review of water, wastewater, stormwater and solid waste for each phase 

were submitted but were not available to the public.  Those applications are attached.  

DEQ does not review lots over 20 acres so the Broadwater County Sanitarian will review 

water and wastewater for Lot 41 and issue approval for wastewater on Lot 41.  The 

County should also impose conditions for storm water review and approval as well as for 

solid waste for Lot 41. 

 

Section 76-3-604(7)(a), MCA requires the governing body (county commission) to collect public 

comment submitted at a hearing or hearings regarding water and sanitation information and to 

make any comments submitted or a summary of the comments submitted available to the 

subdivider within 30 days after conditional approval of the subdivision application and 

preliminary plat.   

 

Section 76-3-622, MCA sets forth what water and sanitation information is to accompany the 

preliminary plat.   

 

76-3-622. Water and sanitation information to accompany preliminary plat. (1) Except as 

provided in subsection (2), the subdivider shall submit to the governing body or to the agent or 

agency designated by the governing body the information listed in this section for proposed 

subdivisions that will include new water supply or wastewater facilities. The information must 

include: 

 (a) a vicinity map or plan that shows: 

 (i) the location, within 100 feet outside of the exterior property line of the subdivision and 

on the proposed lots, of: 

 (A) flood plains; 

 (B) surface water features; 

 (C) springs; 

 (D) irrigation ditches; 

 (E) existing, previously approved, and, for parcels less than 20 acres, proposed water 

wells and wastewater treatment systems; 

 (F) for parcels less than 20 acres, mixing zones identified as provided in subsection 

(1)(g); and 

 (G) the representative drainfield site used for the soil profile description as required under 

subsection (1)(d); and 

 (ii) the location, within 500 feet outside of the exterior property line of the subdivision, of 

public water and sewer facilities; 

 (b) a description of the proposed subdivision's water supply systems, storm water 

systems, solid waste disposal systems, and wastewater treatment systems, including: 

 (i) whether the water supply and wastewater treatment systems are individual, shared, 

multiple user, or public as those systems are defined in rules published by the department of 

environmental quality; and 

 (ii) if the water supply and wastewater treatment systems are shared, multiple user, or 
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public, a statement of whether the systems will be public utilities as defined in 69-3-101 and 

subject to the jurisdiction of the public service commission or exempt from public service 

commission jurisdiction and, if exempt, an explanation for the exemption; 

 (c) a drawing of the conceptual lot layout at a scale no smaller than 1 inch equal to 200 

feet that shows all information required for a lot layout document in rules adopted by the 

department of environmental quality pursuant to 76-4-104; 

 (d) evidence of suitability for new onsite wastewater treatment systems that, at a 

minimum, includes: 

 (i) a soil profile description from a representative drainfield site identified on the vicinity 

map, as provided in subsection (1)(a)(i)(G), that complies with standards published by the 

department of environmental quality; 

 (ii) demonstration that the soil profile contains a minimum of 4 feet of vertical separation 

distance between the bottom of the permeable surface of the proposed wastewater treatment 

system and a limiting layer; and 

 (iii) in cases in which the soil profile or other information indicates that ground water is 

within 7 feet of the natural ground surface, evidence that the ground water will not exceed the 

minimum vertical separation distance provided in subsection (1)(d)(ii); 

 (e) for new water supply systems, unless cisterns are proposed, evidence of adequate 

water availability: 

 (i) obtained from well logs or testing of onsite or nearby wells; 

 (ii) obtained from information contained in published hydrogeological reports; or 

 (iii) as otherwise specified by rules adopted by the department of environmental quality 

pursuant to 76-4-104; 

 (f) evidence of sufficient water quality in accordance with rules adopted by the 

department of environmental quality pursuant to 76-4-104; 

 (g) a preliminary analysis of potential impacts to ground water quality from new 

wastewater treatment systems, using as guidance rules adopted pursuant to 75-5-301 and 75-5-

303 related to standard mixing zones for ground water, source specific mixing zones, and 

nonsignificant changes in water quality. The preliminary analysis may be based on currently 

available information and must consider the effects of overlapping mixing zones from proposed 

and existing wastewater treatment systems within and directly adjacent to the subdivision. 

Instead of performing the preliminary analysis required under this subsection (1)(g), the 

subdivider may perform a complete nondegradation analysis in the same manner as is required 

for an application that is reviewed under Title 76, chapter 4. 

 

The County will need to make the following determinations independently of the analysis DEQ 

will perform during their review process: 

• 622(1)(d) requires a determination if there is evidence of “suitability” for new wastewater 

treatment systems and then lists the information needed to determine “suitability”.   

• 622(2)(e) requires evidence of adequate water availability and lists what information is 

used to make that determination 

• 622(2)(f) requires evidence of sufficient water quality in accordance with DEQ rules.   

 

2. DEFINITION OF PUBLIC HEALTH AND SAFETY:  The prevailing healthful, sanitary 

condition of well-being for the community at large. Conditions that relate to public health and 

safety include but are not limited to: disease control and prevention; emergency services; 
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environmental health; flooding, fire or wildfire hazards, rock falls or landslides, unstable soils, 

steep slopes, and other natural hazards; high voltage lines or high pressure gas lines; and air or 

vehicular traffic safety hazards.  Broadwater County Subdivision Regulations, Appendix A, 

Definition 95. 

 

3.  COMPLIANCE WITH 2003 GROWTH POLICY:  The definitions for Subdivision 

Review Criteria in the 2003 Growth Policy under Public Health and Safety are not compatible 

with water usage.  In the 2003 Growth Policy the definitions under Local Services are more 

appropriate to water usage and sanitation and ask whether the subdivision will connect to a 

central water and sewer system, which is not applicable for this subdivision.  A further question 

is if the subdivision will use on-site water supply and sewage disposal, has Broadwater County 

and DEQ approved the sanitation plans.  The conditions of approval will require that DEQ 

approve water, wastewater, stormwater and solid waste for all lots under 20 acres.  The 

conditions of approval will require the Broadwater County Sanitarian will review water and 

wastewater for Lot 41 which is over 20 acres.  With these conditions, the subdivision will be in 

conformance with the 2003 Broadwater County Growth Policy. 

 

9.  ANALYSIS:  The required information under 76-3-622, MCA is contained within the 

DEQ Applications for the four phases and within the Wastewater, Water Wells and Stormwater 

Plans.  The DEQ Applications and the Wastewater, Water Wells and Stormwater Plans provide 

evidence of suitability for new wastewater treatment systems, adequate water availability and 

sufficient water quality based on a preliminary analysis by the Broadwater County Sanitarian, 

understanding that DEQ will approve wastewater treatment systems and water for all lots within 

the subdivision except for Lot 41.  Public comments should be analyzed by the Broadwater 

County Planning Board in relationship to wastewater treatment systems, water availability and 

water quality to determine if new findings and conditions to mitigate the impact of those findings 

should be made.  Public comments on water and sanitation must also be included in the 

Broadwater County Planning Board Recommendations. 

 

10.  SUGGESTED FINDINGS:   

• Wastewater treatment for the proposed subdivision will be provided by the use of 

individual on-site wastewater treatment systems (septics/drainfields). The plans for the system 

are subject to review and approval by DEQ and/or the Broadwater County Sanitarian.  

• The proposed lots will be served by individual on-site water wells.  The plans for the use 

of individual water wells are subject to review and approval by the DEQ and/or the Broadwater 

County Sanitarian. According to nitrate and water analysis data provided in the application, there 

are no known water quality issues surrounding the groundwater wells.  If the combined annual 

use for the proposed wells is less than 35 gallons per minute and/or 10 acre feet per year, the 

wells will be exempt from obtaining a beneficial water use permit from the Montana Department 

of Natural Resources and Conservation.  The proposed lots will be served by individual water 

wells drilled into each lot, according to the Amended Application.  Each phase of the phased 

development will have a combined estimated total domestic volume of use of 10 acre feet/year.  

Lot 41 will be entitled to its own exempt well for use of 10 acre feet/year. 

• The Department of Natural Resources and Conservation has issued preliminary letters 

approving the water right permit exceptions for the use of exempt wells for each phase. 

• DEQ will review stormwater, unless exempt for lots greater than 5 acres in size, and solid 
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waste plans for all lots within the subdivision that are less than 20 acres. 

• The county will review stormwater and solid waste plans for Lot 41 which is greater than 

20 acres. (Source DEQ Applications and Wastewater, Water Wells and Stormwater Plans; 

DNRC preliminary approval letters) 

 

11.   SUGGESTED CONDITIONS:  The Staff Report provided to the Broadwater County 

Planning Board contained the two following recommended conditions: 

 

Plans for sewage treatment and water supply shall be submitted to the Montana 

Department of Environmental Quality and the Broadwater County Environmental Health 

Department for review and approval.  The Certificate of Subdivision Approval shall be 

filed with the final plat.  All specifications in the approved plans shall be met. (Sections 

76-4-101, et. Seq., MCA; Sections 17.36.101, et. seq., ARM; Sections 76-3-102(4), 

501(1)(f)(iii), and 608(3)(a), MCA; Sections VI-J. and VI-K., County Subdivision 

Regulations) 

 

A stormwater drainage plan shall be submitted to DEQ for review and recommendation.  

All specifications and requirements of the approved plan shall be met.  (Sections 76-3-

102(4), 501(1), 504(1)(f)(ii) and 76-3-608(3)(a), MCA; Section VI-I, County Subdivision 

Regulations) 

 

Recommended Conditions in Lieu of Conditions in Staff Report: 

• Plans for sewage treatment and water supply shall be submitted to the Montana 

Department of Environmental Quality and the Broadwater County Environmental Health 

Department for review and approval.  The Certificate of Subdivision Approval shall be filed with 

the final plat.  All specifications in the approved plans shall be met. (Sections 76-4-101, et. Seq., 

MCA; Sections 17.36.101, et. seq., ARM; Sections 76-3-102(4), 501(1)(f)(iii), and 608(3)(a), 

MCA; Chapters IV-A. 9 and IV-A. 10., County Subdivision Regulations)   

• Prior to submitting a Final Subdivision Plat application for each phase of the subdivision, 

the Subdivider, its successors and assigns, shall submit a storm water drainage plan, meeting the 

requirements of the Montana Department of Environmental Quality (DEQ). The plan shall be 

designed by an engineer registered in the State of Montana.  All specifications and requirements 

of the approved plan shall be met prior to submitting the Final Subdivision Plat application for 

each phase of the subdivision. An engineer registered in the State of Montana shall certify all 

constructed storm water improvements as meeting the approved storm water drainage plan. 

(Sections 76-3-102, 501, 504(1)(g)(ii) and 76-3-608(3), MCA) 

• For all lots less than twenty (20) acres, the stormwater drainage plan shall be submitted to 

DEQ for review and approval or the governing body shall approve stormwater drainage plans for 

any lot greater than 5 acres in size that is exempt under Montana Department of Environmental 

Quality statutes and rules. All specifications and requirements of the approved plan shall be met.  

(Sections 76-3-102(4), 501(1), 504(1)(f)(ii) and 76-3-608(3)(a), MCA; Chapter IV-A-8., County 

Subdivision Regulations Section 76-4-104(6)(3), MCA and proposed DEQ ARM 17.36.119) 

• The drainage system and facilities required for any surface run-off affecting the subdivision 

are subject to approval by the governing body for Lot 41 or any lot greater than 5 acres in size that 

is exempt under Montana Department of Environmental Quality statutes and rules. (Section 76-3-
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622(1)(b), MCA, 2012 Broadwater County Subdivision Regulations IV-A.8.; Section 76-4-

104(6)(3), MCA and proposed DEQ ARM 17.36.119 ) 

• Prior to submitting a Final Subdivision Plat application for each phase of the subdivision, 

if one or more acres of ground disturbance is planned, the Applicant, its successors and assigns, 

shall, at the Subdivider’s expense, contact DEQ to obtain a Montana Pollutant Discharge 

Elimination System (MPDES) permit.  All requirements and specifications of the permit shall be 

met by the Applicant, its successors and assigns, prior to final plat approval.  (ARM 

17.30.1102(28); Sections 76-3-102, 501, and 608(3), MCA) 

• A grading and drainage plan must meet the requirements of current DEQ Regulations and the 

2012 Broadwater County Subdivision Regulations and/or be subject to approval by the Planning 

Department for Lot 41.  (Section 76-3-622(1)(b), MCA, 2012 Broadwater County Subdivision 

Regulations IV-A.8.)  

• The Montana Department of Environmental Quality shall review and approve solid waste 

for all lots under 20 acres.  (Sections 76-4-101, et. seq., MCA) 

• For Lot 41, the proposed method of storing and disposing of solid waste generated within the 

subdivision must comply with the requirements of the local Solid Waste Department and shall be 

approved by the Broadwater County Commission. (2012 Broadwater County Subdivision 

Regulations IV-A.11.) 

 

12.  CONCLUSION:  With the addition of the recommended conditions, the impacts on 

Local Services as to water, wastewater, stormwater and solid waste are mitigated. 

 

 

 

 

 


